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SUPREME COURT OF APPEALS OF VIRGINIA. 



Townsend et al. v. Norfolk Ry. & Light Co. 

Jan. 18, 1906. On Rehearing Feb. 23, 1906. 
[52 S. E. 970.] 

1. Nuisance — Public Service Corporations — Matters of Private Na- 
ture. — A railway and light company, though a public service corpora- 
tion, stands on the footing of an individual as respects its power house, 
so that, it being a nuisance, injurious to adjoining property by reason 
of the vibration of the machinery, the smoke therefrom, and the escap- 
ing electricity, the company is liable for the injury; the authority con- 
ferred on it by Acts 1897-98, pp. 495, 1020, cc. 463, 989, to construct 
and operate plants for the generation of electricity, for its own use 
and for sale, not being imperative, but permissive, and not conferring 
statutory sanction for the commission of a nuisance, so that it can not 
be said that the Legislature contemplated the doing of the very act 
which" occasioned the injury. 

On Rehearing. 

2. Appeal and Error — Granting Writ — Review. — While, on a petition 
for writ of error, the Supreme Court must grant the writ unless the 
decision questioned is plainly right, it will not disturb the decision 
and grant an injunction which the lower court has refused, unless the 
error in refusing it be manifest. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, § 3970.] 

Error to Circuit Court of City of Norfolk. 

Action by Thomas Townsend and others against the Norfolk 
Railway & Light Company. Judgment for defendant. Plaintiffs 
bring error. Reversed. 

Tazezvell Taylor and Th. A. Williams, for plaintiff in error. 
White, Tunstall & Wilcox and W. H. V enable, for defendant 
in error. 

Keith, P. The plaintiffs in error brought an action oi tres- 
pass against the Norfolk Railway & Light Company, and their 
declaration states: That they were seised and possessed, as joint 
owners, of a certain lot of land, with the buildings and improve- 
ments thereon, situated on the west side of Cumberland street, in 
the city of Norfolk, Va. ; that the Norfolk Railway & Light 
Company, a corporation organized under the laws of the state of 
Virginia, owned a certain lot in the city of Norfolk, fronting on 
Cove street; that the defendant had erected on this lot a power 
house, equipped with large and heavy machinery, consisting of 
boilers, engines, dynamos, condensers, and generators, for the 
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purpose of generating electric power, and as a part of its equip- 
ment of said power house had erected in connection with its 
buildings three or more metal stacks ; that it was the duty of the 
defendant so to maintain and operate its power house and plant 
as not to injure or interfere with the comfort, use, and enjoyment 
by the plaintiffs of their property, but, disregarding its duty in 
this behalf, on the 1st day of August, 1902, and on divers other 
days prior thereto and continuously up to the present time, the 
defendant did so wrongfully and unjustly operate and conduct its 
plant, or power house, that large columns of smoke, dust, cinders, 
sparks, and soot had been emitted from the stacks of the defend- 
ant, and thrown, propelled, and hurled against, upon, and through 
the houses of the plaintiffs on the property aforesaid, thereby 
preventing its proper and useful enjoyment by the plaintiffs ; that 
their property had been made untenable, and that its rental and 
salable value had been depreciated ; that the houses of the plain- 
tiffs upon their property, as aforesaid, had been and were being 
greatly shaken and damaged, in such a manner as to cause the 
same to become and be uncomfortable, dangerous, and uninhab- 
itable ; that by reason of the premises the property of the plaintiffs 
had deteriorated in value, both as income-producing and as 
marketable property; and, further, that the defendant, by allow- 
ing the electric current from the wires and conduits, or on re- 
turn circuit, to escape from its wires, or returning by ground 
circuit, to run over and through the pipes of metal placed to 
carry water and gas to the houses of plaintiffs, has caused the 
metal pipes, thus acting as conductors of electricity, to be eaten 
up and destroyed, and that although the defendant has been often 
requested by the plaintiffs to refrain and desist from the wrongful 
and unjust operation and management of its said plant, or power 
house, in the several ways hereinbefore described, yet it has re- 
fused to desist from the said wrongful and unjust operation and 
management of its plant as aforesaid, to the damage of the plain- 
tiffs $2,000. 

To this declaration the defendant filed a special plea, in which 
it sets out that, before the time of the committing of the alleged 
grievances in the declaration mentioned, the General Assembly 
of Virginia had passed an act to incorporate the Virginia Electric 
Company, by which it was provided that it should have power to 
construct, lease, purchase, or acquire by consolidation with any 
other company or companies, and operate and maintain in the city 
of Norfolk, suitable works, machinery, or plants for the manu- 
facture of electricity, and for the sale and distribution of the 
same; that it should have power to sell and distribute the same 
for public or private illumination, for heating and for power, and 
for any other purposes which the same might be used for ; that it 
should have power to do such acts and things, and conduct such 



202 12 VIRGINIA LAW register. [July, 

enterprises as might be convenient in connection with or inci- 
dental to the enjoyment of the powers thereinbefore conferred, 
and that it might, with the consent of the proper authorities of 
the city of Norfolk, use the streets and roads thereof for laying 
its mains, pipes, wires, and erecting its poles; that by an act of 
the Legislature, entitled "An act- to incorporate the Old Dominion 
Electrical Development and Power Company" (Acts 1897-98, p. 
1020, c. 989) it was provided that the said Old Dominion Electri- 
cal Development & Power Company should have power to erect, 
maintain, and operate plants in this state for the generation of 
electricity and the supply of electric current for its own use and 
for sale to persons, natural or artificial, desiring to use the same 
for heat, light, or power, or any and all use to which the electric 
current might then or at any time thereafter be applicable, and 
might manufacture, use and sell, distribute and furnish the same 
for said purposes, and all electrical supplies of all kinds, to all 
and any persons and corporations, upon such terms as might be 
agreed upon by and between the contracting parties ; that by the 
7th section (page 1022) of the act last above-mentioned, it was 
provided that the board of directors of the Old Dominion Elec- 
trical Development & Power Company should have the power to 
change the name of that company and to adopt such other name 
as they might deem proper upon the fulfillment of certain speci- 
fied conditions ; that in pursuance of said power the board of 
directors changed the name of the Old Dominion Electrical De- 
velopment & Power Company, so that it became and was the 
Norfolk & Ocean View Railway Company; that said last-men- 
tioned company, by virtue of the powers granted to it by its acts 
of incorporation, acquired the works, property, rights, privileges, 
and franchises of the Virginia Electric Company; and that said 
Norfolk & Ocean View Railway Company thereby became and 
was entitled, empowered, and authorized to do and perform any, 
all and singular, the acts referred to in the act of incorporation 
of the Virginia Electric Company, as well as any, all, and singular 
the acts requisite, necessary, or proper in connection with the 
powers, privileges, and rights of the said company in the matter 
of carrying on the business of the said company. The plea 
further avers that on the 2d day of November, 1899, by an agree- 
ment entitled "Agreement of Consolidation of the Norfolk Street 
Railroad Company and the Norfolk & Ocean View Railway 
Company under the Name of the Norfolk Railway & Light Com- 
pany," the said Norfolk Railway & Light Company became and 
was possessed, and still is possessed, of any and all and singular 
the rights, franchises, privileges, powers, works, properties, and 
all other interests of any sort whatever of the said constituent 
companies, the Norfolk Street Railroad Company and the Nor- 
folk & Ocean View Railway Company, and especially and par- 
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ticularly the particular powers, privileges, and rights herein 
before more fully specified as to the operation and maintenance 
of the plants of the said companies ; that under the said consoli- 
dation agreement the defendant became and was possessed, and 
still is possessed, of the said plant, power house, and manufac- 
tory, which is the same plant, power house, and manufactory as 
are complained of in the declaration of the plaintiffs; that not 
only has it obtained legislative sanction and authority for the 
operation of the said plant, power house, and manufactory, ma- 
chinery, and boilers, but that furthermore, at divers times, the 
defendant has obtained permission and authority from the coun- 
cils of the city of Norfolk to install the said machinery and boil- 
ers in its power house and manufactory; and further avers that, 
pursuant to the legislative and municipal authority had and ob- 
tained as aforesaid, it has ever since operated, and still continues 
to operate, its said plant, in a proper, careful, reasonable, and 
suitable manner; that it is necessary to the proper carrying on 
of defendant's business to operate and maintain the said power 
house, manufactory and plant in the manner in which it has been 
and is being operated ; and that it has done no damage and occa- 
sioned no discomfort that is not the natural, proximate, inevitable, 
and necessary result of such proper, careful, reasonable, and 
suitable operation, without this, that the said defendant is guilty 
of the said supposed grievances, or any of them, in manner and 
form as the said plaintiffs hath above thereof complained; and 
of this it puts itself upon the country. 

The plaintiffs demurred to this special plea, and that demurrer 
was overruled by the court. And, the plaintiffs not withdrawing, 
nor desiring to withdraw, their demurrer, the court gave judg- 
ment in favor of the defendant. 

Section 153, art. 12, of the Constitution [Va. Code 1904, p. 
ccxlix], declares that the term "public service corporation" shall 
include "all transportation and transmission companies, all gas, 
electric light, heat and power companies, and all persons author- 
ized to exercise the right of eminent domain, or to use or occupy 
any street, alley or public highway, whether along, over, or under 
the same, in a manner not permitted to the general public." 

Under the terms of this definition it is apparent the Norfolk 
Railway & Light Company is to be deemed a public service cor- 
poration. 

It will be observed that the declaration nowhere states that the 
injury of which plaintiffs complain was caused by any negligent 
act upon the part of the defendant. The contention of plaintiffs 
is that in the operation of its plant the defendant wrongfully 
caused smoke, dust, cinders, sparks, and soot from its chimnev 
stacks to be thrown and propelled upon and through the houses 
of the plaintiffs ; that by the operation of its heavy machinery it 
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caused the houses of the plaintiffs to be greatly shaken and dam- 
aged; and that by permitting the electric current from its wires 
and conduits, or on return circuit, to escape from its wires, or 
returning by the ground circuit, to run over and through the 
pipes placed to carry water and gas to the houses of plaintiffs, 
the pipes had been eaten up and destroyed ; and the useful and 
proper enjoyment of the property had been impaired, it had been 
rendered untenantable, and its value diminished. 

The defendant replies that it has operated, and continues to 
operate its plant in a proper, careful, reasonable, and suitable 
manner, in pursuance of legislative and municipal authority con- 
ferred upon it. 

The question, therefore, for us to consider, is whether or not 
the court erred in overruling the demurrer to this plea. 

The declaration sets forth a nuisance. The defendant justifies 
what it has done by pleading legislative authority for its acts. 

A public service corporation is to be considered in two as- 
pects. It has duties which it owes to the public, and which it 
must perform. It has other duties not of a public nature which 
are incidental to those of a public character, in the performance 
of which it stands upon the footing of a private corporation. 
With respect to the duties of the first class, it may be said that, in 
doing that which under the law it may be required to do, it can- 
not be considered as doing an unlawful act; and if a lawful act 
be done without negligence, any injury which it occasions is 
damnum absque injuria. 

This aspect of the case was before this court in Fisher v. Sea- 
board Air Line Railway Co., 102 Va. 363, 46 S. E. 381, where 
it was said that a railroad company acting under authority of 
law, whose road is constructed and operated with judgment and 
caution, and without negligence, is not liable to an adjacent 
landowner for damages resulting from noises, jarring and shak- 
ing of buildings, or dust and smoke incident to the running of 
trains ; for no action lies for the loss or inconvenience resulting 
from doing an authorized act in an authorized way. To the 
authorities relied on in support of this case many others may be 
added. 

Beseman v. Pennsylvania Railroad Co., 13 Atl. 164, from the 
Supreme Court of New Jersey, is strikingly in point. That was 
a suit for damages done to the houses and lands of plaintiff by 
the running of defendant's trains, to which the defendant replied 
that it acted under franchises derived from the public grant, and 
that it had built its road and run its trains, carrying mer- 
chandise and freight, near to the lands of the plaintiff, doing the 
plaintiff no more damage than that which necessarily resulted 
from the transaction of such acts and business, and that for such 
incidental and unavo'dable damage it was not responsible. The 
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plaintiff contended that, with respect to private property, a rail- 
road is per se a nuisance whenever it throws a detriment, such as 
would be actionable at common law, on such property. Upon 
this the court said: "That this proposition, on which the plain- 
tiff's case rests, is a most momentous one, is at once apparent. 
If it should be sustained, an illimitable field of litigation would 
be opened. If a railroad, by the necessary concomitants of its 
use, is an actionable nuisance with respect to the plaintiff's prop- 
erty, so it must be as to all other property in its vicinity. It is 
not only those who are greatly damnified by the illegal act of 
another to whom the law gives redress, but its vindication ex- 
tends to every person who is damnified at all, unless, indeed, the 
loss sustained be so small as to be unnoticeable by force of the 
maxim 'De minimis non curat lex.' The noises and other dis- 
turbances necessarily attendant on the operation of these vast 
instruments of commerce are wide-spreading, impairing in a 
sensible degree some of the usual conditions upon which depend 
the full enjoyment of property in their neighborhood ; and conse- 
quently, if these companies are to be regarded purely as private 
corporations, it inevitably results that they must be responsible 
to each person whose possessions are thus molested. Such a 
doctrine would make these companies, touching such landowners, 
general tort-feasors. Their tracks run for miles through the 
cities of the state, and every landowner on each side of the track 
would be entitled to his action ; and so, in the less populated dis- 
tricts, each proprietor of lands adjacent to the road would have 
a similar right, and thus the litigants would be numbered by 
thousands. It is questionable whether the running of railroads 
would be practicable if subjected to such a responsibility. Nor 
is this susceptibility to be sued on all sides the only, or even the 
worst, consequence of the theory in question ; for, if these rights 
of action exist, it follows, necessarily, that each of the persons in 
whom they are vested can prevent the continuance of the wrong 
out of which such rights of action arise. If this plaintiff should 
recover two or three verdicts against the defendant because of 
the damage that is inseparable from the running of its trains, 
the r e is plainly no ground on which the chancellor could refuse 
to enjoin a continuance of the nuisance. Nor does there appear 
to be any relief from such a consequence. The aggrieved land- 
owner would be the master of the situation; for there is no 
law by force of which the company could take his land in in- 
vitum, or compel him to have his damages assessed once for all. 
In short, the plaintiff's claim involves the assertion that he can 
put a stop to the business of the defendant at the point in ques- 
tion." In concluding his opinion, the learned judge says: "I 
find no embarrassment in disposing of the present subject, for 
I have put railroads in the category of public agents, and have 
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regarded them as possessed of all the immunities, in the particu- 
lar in question, belonging to such an office." 

That railroad corporations — public service corporations — are in 
many aspects to be regarded as quasi public corporations, can no 
longer be doubted. Upon that theory their duties are measured 
and their Tights determined ; and the control which the state as- 
serts, the exercise of which is becoming more and more necessary 
with the growth and development of our transportation system, 
of which railroads constitute so essential a part, rests upon the 
public character of such corporations. A railroad, in the opera- 
tion of its trains in the transportation of freight and passengers, 
is in the exercise of a public duty, and should be permitted to 
apply the same principles of construction when it pleads, for its 
protection, the powers conferred upon it by the Legislature, as 
are urged when the obligations imposed by the same charter are 
insisted upon in the effort to compel such corporations faithfully 
to perform the duties which they have assumed with respect to 
the public. 

It would be easy to multiply authorities along this line. In- 
deed, B. & P. R. Co. v. Fifth Baptist Church, 108 U. S. 317, 2 
Sup. Ct. 719, 27 L. Ed. 739, upon which plaintiffs in error justly 
rely in another aspect of this case, uses the following language : 

"Undoubtedly a railway over the public highways of the Dis- 
trict, including the streets of the city of Washington, may be 
authorized by Congress, and if, when used with reasonable care, 
it produces only that incidental inconvenience which unavoidably 
follows the additional occupation of the streets by its cars with 
the noises and disturbances necessarily attending their use, no 
one can complain that he is incommoded. Whatever consequen- 
tial annoyance may necessarily follow from the running of cars 
on the road with reasonable care is damnum absque injuria. The 
private inconvenience in such case must be suffered for the public 
accommodation." 

We shall not press this view of the case further, for counsel 
for plaintiffs in error state in their brief that they do not "seri- 
ously contest" the doctrine enunciated by this court in Fisher v. 
Railway Company, supra. 

But was the defendant in error acting in its public capacity 
when it committed the grievances complained of? Every allega- 
tion in the declaration is directed against the injuries inflicted by 
the operation of the power house of the defendant. It is true 
that an electric railway cannot be operated without a power 
house ; it is true that an engine house is a necessary adjunct to a 
steam railway; but they are incidents to the operation of the 
road, with which the public has no concern. 

Pollock on Torts, at page 158 of the second edition of his 
work, says: "A railway company is authorized to acquire land 
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within specified limits, and on any part of that land to erect 
workshops. This does not justify the company, as against a 
particular householder, in building workshops so situated (though 
within the authorized limits) that the smoke from them is a 
nuisance to him in the occupation of his house." 

In Re Rhode Island R. Co. (R. I.) 48 Atl. 592, 52 L. R. A. 
879, it is said : "The common carrier serves both the public and 
itself. It has its public and private functions. The public part 
is the exercise of its franchise for the accommodation of the 
public ; the private part is its incidental business, with which the 
public is not concerned, and which the company manages for its 
own interest. The company carries passengers over its road as a 
public duty, but the generation of the power to propel cars is the 
private business of the company. Whatever is necessary to 
the exercise of the franchise is for the benefit of the public, but 
that which pertains simply to means of supply is a private business 
of the company." 

To the same effect is Louisville & Nashville Terminal Co. v. 
Jacobs (Tenn.) 72 S. W. 957, 61 L. R. A. 192, where it is said: 
"But over and beyond this, we think a corporation, in selecting 
a place for its roundhouse, acted in a private capacity, and is 
responsible for the injurious consequences which may result from 
its use." 

In Beseman v. Railroad Co., supra, the court said: "A rail- 
road company, in selecting a place for repair shops and engine 
house, acted altogether in its private capacity. Such location was 
a matter of indifference to the public ; and consequently with re- 
spect to such an act the corporation stood on the footing of an 
individual and was entitled to no superior immunities." 

In Baltimore & Potomac R. Co. v. Fifth Bap. Ch., supra, the 
Baptist Church claimed that its services were habitually inter- 
rupted and disturbed by the hammering noises made in the work- 
shops of the company, the rumbling of its engines passing in 
and out of them, and the blowing off of steam ; that these noises 
were at times so great as to prevent members of the congrega- 
tion, sitting in parts of the church farthest from the shops, from 
hearing what was said; that the act of blowing off steam occu- 
pied from 5 to 15 minutes, and frequently compelled the pastor 
of the church to suspend his remarks. The main reliance of the 
railroad company to defeat the. action was the authority con- 
ferred upon it by the act of Congress of February 5, 1867, to 
exercise the. same powers, rights, and privileges in the construc- 
tion of a road in the District of Columbia, the line of which 
v/as afterwards designated, which it could exercise under its 
charter in the construction of a road in Maryland, with some 
exceptions not material here. By its charter it was empowered 
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to make and construct all works whatever which might be neces- 
sary and expedient in order to the proper completion and main- 
tenance of the road. In its opinion the court says: "It is no 
answer to the action of the plaintiff that" the railroad company 
was authorized by act of Congress to bring its track within the 
limits of the city of Washington, and to construct such works 
as were necessary and expedient for the completion and main- 
tenance of its road, and that the engine house and repair shop 
in question were thus necessary and expedient; that they are 
skillfully constructed ; that the chimneys of the engine house are 
higher than required by the building regulations of the city, and 
that as little smoke and noise are caused as the nature of the 
business in them will permit. In the first place, the authority of 
the company to construct such works as it might deem necessary 
and expedient for the completion and maintenance of its road 
did not authorize it to place them wherever it might think proper 
in the city, without reference to the property and rights of 
others. * * * Whatever the extent of the authority conferred, 
it was accompanied with this implied qualification, that the works 
should not be so placed as by their use to unreasonably interfere 
with and disturb the peaceful and comfortable enjoyment of 
others in their property. Grants of privileges or powers to cor- 
porate bodies, like those in question, confer no license to use 
them in disregard of the private rights of others, and with im- 
munity for their invasion." 

In Ridge v. Railroad Co. (N. J. Ch.) 43 Atl. 276, the Beseman 
Case, supra, and Railroad Co. v. Fifth Bap. Ch., supra, are con- 
sidered, and the court says : "In the latter case it was denied by 
the Supreme Court of the United States that the railroad had 
been invested with the privilege of building an engine house or 
repair shop next to a church in the city of Washington. The 
court held that the grant of power did not authorize the company 
to place such structure wherever it might think proper in the 
city without reference to the property or rights of others. The 
doctrine of that case was approved in the opinion of Beseman v. 
Railroad Co., supra, upon the ground that in selecting the place 
for repair shops the railroad company acted altogether in a 
private capacity. Such location, it was said, was a matter of in- 
difference to the public, and consequently, with respect to such 
act, the corporation stood upon the footing of an individual, and 
was entitled to no superior immunities. What was meant was 
that while the public was concerned that a railroad company 
should have all the appliances, including repair shops, to make 
its public service effective, it was immaterial to the public where 
such appliances were placed, so long as the service was efficient. 
All that concerns the public is to have an efficient service in the 
way of transportation of persons and freight. The company is 
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shielded from responsibility for incidental damages resulting from 
acts which are necessary to bring about such service. In the 
federal decision it was admitted mat the company, by virtue of 
its franchise, had the right to build repair shops and engine 
houses, but, having the liberty to choose different sites for its 
structures, it was bound to select one where they would not in- 
flict an injury upon the property of others." 

In Rapier v. London Tramways Company (1893) L. R. 2 Ch. 
Div. 588, the syllabus of the opinion delivered by Lindley, L,. J., 
is as follows : "The defendants were a tramway company, who 
were empowered by their act to lay down and construct two lines 
of tramway according to deposited plans, together with the 
works and conveniences connected therewith. The act gave no 
compulsory powers for taking lands, and made no special men- 
tion of building stables. The defendants constructed the lines, 
and built some large blocks of stables near the plaintiff's house 
for the horses employed in drawing the cars. The plaintiff com- 
plained of the smell caused by the stables, and brought an action 
for an injunction to restrain the defendants from using the 
stables so as to cause a nuisance. Held (affirming the decision of 
Kekewich, J.) that, although horses were necessary for the work- 
ing of the tramways, the company were not justified by their 
statutory powers in using the stables so as to be a nuisance to 
their neighbors, and that it was no sufficient defense to say that 
they had taken all reasonable care to prevent it." 

Other aspects of this case were discussed before us, upon which 
we have not deemed it necessary to touch ; and without intimating 
any opinion upon them, except in so far as has been herein ex- 
pressed, we shall content ourselves for the present with saying 
that we are of opinion that the circuit court should have sus- 
tained the demurrer to the special plea. 

On Petition for Rehearing. 

In the opinion delivered by the court when the judgment 
sought to be reviewed by this petition for rehearing was pro- 
nounced, it is said: 

"The declaration sets forth a nuisance. The defendant justi- 
fies what it has done by pleading legislative authority for its 
acts. 

"A public service corporation is to be considered in two as- 
pects. It has duties which it owes to the public, and which it 
must perform. It has other duties not of a public nature, which 
are incidental to those of a public character, in the performance 
of which it stands upon the footing of a private corporation. 
With respect to the duties of the first class, it may be said that in 
doing that which under the law it may be required to do, it can- 
not be considered as doing an unlawful act ; and if a lawful act 
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be done without negligence, any injury which it occasions is 
damnum absque injuria." 

This position is earnestly assailed in the petition for a rehear- 
ing, where it is broadly asserted that no such distinction between 
the public and private functions of a corporation exists, and that 
all is lawful which the Legislature authorizes to be done, although 
the authority conferred be not imperative but merely permissive. 
It may be that in the distribution of the duties of a public service 
corporation into those of a public and those of a private nature, 
the classification was inaccurate and unscientific, though it has 
the sanction of courts of the highest respectability. By other 
courts the same conclusion is reached by a consideration of the 
language used by the Legislature in the act of incorporation, and 
by its construction determining whether or not the lawmaking 
power intended to permit an act to be done, or to require its 
performance — to confer a privilege, or to impose a duty. 

In the case of Fisher v. Seaboard Air Line Railway Co., 102 
Va. 363, 46 S. E. 381, the position of this court is well stated 
in the syllabus : "A railroad company, acting under authority of 
law, whose road is constructed and operated with judgment and 
caution, and without negligence, is not liable to an adjacent land- 
owner for damage resulting from the noises, jarring and shaking 
of buildings, dust and smoke, incident to the running of trains. 
No action lies for the. loss or inconvenience resulting from doing 
an authorized act in an authorized way." This is to be under- 
stood, of course, in the light of the facts presented in that record, 
where damages were claimed for the noises, jarring and shaking 
of buildings, dust and smoke incident to the running of trains. 
We were of opinion that in the absence of negligence, no dam- 
ages could be recovered, for the reason that the road was obliged 
to run its trains, which could not be done, whatever the degree of 
caution exercised, without the inconveniences and injuries enum- 
erated. 

In Makely v. Southern Railway Company* complaint was made 
of the operation of trains of the defendant company, and of 
a power house maintained by it for the purpose of lighting the 
various buildings in its yards. There was a bill praying an in- 
junction filed in the circuit court of Alexandria, which the learned 
judge of that court refused, but without prejudice to the right 
of plaintiff to seek her remedy at law. There was no question 
made as to the solvency of the railway company or its ability to 
respond in any damages which might be adjudged against it. 
We concurred with the judge of the circuit court in the opinion 
that, at least in the preliminary stages of the case, before the 
right had been established at law, it would be improper to enjoin 

♦No opinion. 
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the defendant company. And just here it may be proper to state 
that while, upon a petition for a writ of error or appeal, this 
court is required to grant the writ prayed for unless the decision 
called in question be plainly right, we should not overrule the 
decision of the lower court, and grant an injunction which it has 
refused, unless the error in refusing it be manifest. 

We have mentioned the Fisher Case and the Makely Case, not 
with any view to vindicating our consistency, but because we felt 
that it would be well to clear up any doubt that might exist as to 
the attitude of this court with respect to those decisions. 

Coming back to the petition for rehearing, we find the position 
of the petitioner thus stated: "The application of this doctrine 
of 'private capacity' is wholly inconsistent with the principles 
enunciated in the Fisher Case. We think that the fact that the 
doctrine is wholly erroneous can easily be demonstrated by stat- 
ing it in the form of a syllogism, thus : 

"The injuries done to property without negligence by a public 
service corporation, for which it will be held liable, are those 
done by it in its private capacity. 

"All injuries done to property without negligence by a public 
service corporation are done by it in its private capacity ; i. e., by 
the means and methods employed. 

"Therefore a public service corporation is liable for all injuries 
to property done by it without negligence. 

"The conclusion is manifestly incorrect, and at least one of the 
premises must therefore be erroneous. The second premise we 
think we have demonstrated to be correctly stated; that is, that 
injuries to property are the result of the means and methods em- 
ployed, and not of the public service performed. The error lies, 
therefore, in the first premise. 

"The vice in this premise, and the simple answer to the various 
illustrations which we have given above, is demonstrated by a 
statement of the true principle, which is that a public service 
corporation, acting without negligence, is not liable for injuries 
which are the necessary consequence of the performance of its 
authorized functions. And we need go no further in search for 
authority for this position than the Fisher Case itself, where the 
court, quoting from Pollock on Torts,- said: 'It is settled that no 
action can be maintained for loss or inconvenience which is the 
necessary consequence of an authorized thing being done in an 
authorized manner.' " 

We must again advert to the principle that all opinions are to 
be considered in the light of the facts to which they apply, for the 
transition from an authorized to an unauthorized act — from that 
which is lawful to that which is unlawful — is oftentimes by easy 
and almost imperceptible gradations, so that in the enunciation 
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of a principle the eye must always be kept upon the precise facts 
upon which it is to operate. 

Almost all the questions upon which the law is doubtful or 
obscure arise at the vanishing point between contradictory and 
irreconcilable principles, and mark the effort "to deduce harmony 
from the reciprocal struggle of discordant powers." Burke. 

Law is not an exact science. It has no invariable standard by 
which rights may be measured. It does not submit to inflexible 
rules of logic, nor can it, in its application to the varied affairs 
of men, always clothe itself in the form of a syllogism ; and while 
we might hesitate to go to the full length of the view expressed 
by the great moralist we have just quoted, it is to a large extent 
true that "every human benefit and enjoyment, every virtue and 
every prudent act, is founded on compromise and barter." 

We should not, therefore, have been disposed to abandon our 
position, even though it had failed when subjected to the syllo- 
gistic test ; but we are not prepared to admit that the test has been 
correctly applied. We do not admit the truth of the minor premise. 
We. do not admit that all injuries done to property without negli- 
gence by public service corporations are done by them in their 
private capacity. 

All injuries done to property without negligence by a public 
service corporation for which it will be held liable, it may per- 
haps be conceded, are done by it in its private capacity ; but there 
are injuries done by it in its public capacity for which it will not 
be held liable, and in that distinction is to be found the very gist 
of this controversy. 

Nor can we concur in the answer which the petitioner suggests 
to the illustrations which it had given. We cannot admit that a 
public service corporation, acting without negligence, is, under 
all circumstances, irresponsible for injuries which are the neces- 
sary consequence of the performance of its authorized functions. 
There must be something more than authority to do the act 
complained of. It must be an act which the corporation is re- 
quired to perform — a duty which it owes and which has been 
imposed upon it by the legislative act granting the charter by 
which it exists — or at least it must appear that the parcicular act 
complained of and immunity from its consequences were within 
the contemplation of the Legislature. It is true that in Pollock 
on Torts, quoted in the Fisher Case, supra, it is said that "no 
action can be maintained for loss or inconvenience which is the 
necessary consequence of an authorized thing being done in an 
authorized manner." But Pollock also says, in his second edition, 
at page 158: "A railway company is authorized to acquire land 
within specified limits, and on any part of that land to erect 
workshops. This does not justify the company, as. against a par- 
ticular householder, in building workshops so situated (though 
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within the authorized limits) that the smoke from them is a 
nuisance to him in the occupation of his house." The two state- 
ments by the same author are apparently opposed to each other, 
and yet may be in entire harmony as applied to varying condi- 
tions of facts. 

In Managers of the Metropolitan Asylum District v. Hill 
(1880-81) 6 App. Cas. L. R. 193, the metropolitan poor act, au- 
thorizing the formation of districts and district asylums for the 
care and cure of sick and infirm poor, created corporations for 
that purpose, and gave authority to the poor law board to issue 
directions to these corporations, enabled them to purchase lands 
and erect buildings for the purposes of the act, and made the 
rates of parishes and unions liable for the outlay thus incurred. 
But it does not by direct and imperative provisions order these 
things to be done, so that if, in doing them, a nuisance is created 
to the injury of the health or property of persons resident in 
the neighborhood of the place where the land is purchased or the 
buildings erected, it does not afford to these acts a statutory pro- 
tection. And therefore, where such nuisance was found as a 
fact, it was held that the district board could not set up the 
statute, nor the orders of the poor law board under it, as an 
answer to an action, or to prevent an injunction issuing to re- 
strain the board from continuing the nuisance ; and in continuing 
his opinion Lord Blackburn states this principle : "On those who 
seek to establish that the legislature intended to take away the 
private rights of individuals, lies the burden of showing that such 
an intention appears by express words or necessary implication." 
And per Lord Watson it was said: "Where the terms of a 
statute are not imperative, but permissive, the fair inference is 
that the Legislature intended that the discretion, as to the use of 
the general powers thereby conferred, should be exercised in 
strict conformity with private rights." 

That case finely illustrates the effect of a statute merely per- 
missive in its terms. 

In London, Brighton & South Coast Ry. Co. v. Truman and 
Others, 1 1 App. Cas. L. R. 1886, a railway company were author- 
ized among other things to carry cattle, and to purchase by agree- 
ment, in addition to the lands which they were empowered to 
purchase compulsorily, any lands, not exceeding in the whole 50 
acres, in such places as should be deemed eligible, for the purpose 
of providing additional stations, yards, and other conveniences 
for receiving, loading, or keeping any cattle, goods, or things 
Conveyed or intended to be conveyed by the railway, or for mak- 
ing convenient roads or ways thereto, or for any other purposes 
connected with the undertaking which the company should judge 
requisite. The company were also empowered to sell such addi- 
tional lands and to purchase in lieu thereof other lands which 
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they should deem more eligible for the aforesaid purposes, and 
so on from time to time. The act contained no provision for 
compensation in respect of lands so purchased by agreement. 
Under this power the company, some years after the expiration 
of the compulsory powers, bought land adjoining one of their 
stations, and used it as a yard or dock for their cattle traffic. To 
the occupiers of houses near the station the noise of the cattle 
and drovers was a nuisance which, but for the act, would have 
been actionable. There was no negligence in the mode in which 
the company conducted the business. Held, that the purpose for 
which the land was acquired being expressly authorized by the 
act, and being incidental and necessary to the authorized use of 
the railway for the cattle traffic, the company were authorized 
to do what they did, and were not bound to choose a site more 
convenient to other persons; and that the adjoining occupiers 
were not entitled to an injunction to restrain the company, dis- 
tinguishing between the case of Metropolitan Asylum Dist. v. 
Hill, just cited. Among those who delivered opinions in this 
case was Lord Blackburn, from whom we have just quoted, who 
says, in part : "I do not think there can be any doubt that if, on 
the true construction of a statute, it appears to be the intention 
of the legislature that powers should be exercised, the proper 
exercise of which may occasion a nuisance to the owners of 
neighboring land, and that this should be free from liability to 
ar action for damages, or an injunction to prevent the continued 
proper exercise of these powers, effect must be given to the in- 
tention of the legislature" — again resting the case upon a proper 
construction of the act of incorporation. In this case the House 
of Lords reversed the decisions of the Court of Appeal, and of 
North, J., which is to be found in 25 Ch. Div. 426. It undertakes 
to distinguish, while it does not overrule, Metropolitan Asylum 
Dist. v. Hill, supra, and seems to rest upon the express terms of 
the act of Parliament under consideration. It is at most merely 
persuasive authority, and if it decides that a merely permissive 
authority from the Legislature confers complete immunity from 
acts which constitute a nuisance, if not negligently performed, it 
would be irreconcilable with other English cases of high author- 
ity — indeed, of equal authority with itself — with the decisions of 
the Supreme Court of the United States, and with those of state 
courts, to which we shall presently advert. 

In Cogswell v. Railroad Co., 103 N. Y. 10, the syllabus is as 
follows : 

"Whether the Legislature can authorize a railroad corporation 
to maintain an engine house, under circumstances which, if main- 
tained by an individual, would by the common law constitute a 
nuisance to private property without providing compensation, 
quaere. 
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"But if this should be conceded, nevertheless the statutory 
sanction which will justify an injury by a railroad corporation to 
private property without making compensation therefor, and 
without the consent of the owner, must be express or given by 
clear and unquestionable implication from the powers expressly 
conferred so that it can fairly be said that the Legislature con- 
templated the doing of the very act which occasioned the injury ; 
it may not be presumed from a general grant of authority. 

"Where the terms of a statute giving authority to such a cor- 
poration are not imperative, but permissive, this does not confer 
license to commit a nuisance, although what is contemplated by 
the statute cannot be done without." 

In Bohan v. Port Jervis Gaslight Company, 122 N. Y. at page 
18, 25 N. E. at page 246, 9 L. R. A. 711, it is said that : 

"Although the acts complained of are inseparably connected 
with the carrying on of the business itself, and the resulting dam- 
ages a necessary consequence, if those acts constitute a nuisance 
per se, it is not necessary to show negligence in order to sustain 
a recovery. 

"Every person is bound to make a reasonable use of his prop- 
erty, having respect for his neighbor's right. A use which pro- 
duces destructive vapors and noxious smells, resulting in material 
injury to the property and the comfort of those dwelling in the 
neighborhood, is not reasonable, and is a nuisance per se. 

"As a general rule, corporations authorized by .statute to carry 
on a business, although it may be of a quasi public character, are 
under the same obligations to make a reasonable use of their 
property and to respect the rights of others as are citizens. 

"While the Legislature may authorize acts, which would other- 
wise be a nuisance, when they affect or relate to matters in which 
the public have an interest or over which they have control, the 
statutory authority which affords immunity for such acts must 
be express, or a clear and unquestionable implication from powers 
expressly conferred, and it must appear that the Legislature con- 
templated the doing of the very act which occasioned the injury." 

This whole subject is considered by the Supreme Court of the 
United States, in Baltimore & Potomac R. Co. v. Fifth Baptist 
Church, 108 U. S. 317, 2 Sup. Ct. 719, 27 L. Ed. 739, which was 
decided in 1883, and has met with general approval. The Balti- 
more & Potomac Railroad Company was authorized by act of 
Congress to lay its track within the limits of the city of Washing- 
ton, and to construct other works necessary and expedient to 
the proper completion and maintenance of its road. It erected 
an engine house and machine shop on a parcel of land imme- 
diately adjoining the church, and used them in such a way as to 
disturb, on Sundays and other days, the congregation assembled 
in the church, to interfere with religious exercises therein, break 
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up its Sunday Schools, and destroy the value of the building as 
a place of public worship. Suit was brought against the railroad 
company to recover damages, and among other defenses the 
company relied upon statutory authority; and its counsel under- 
took to maintain that "no action will lie and no recovery can be 
had for doing that which the law authorizes the party to do, and 
that cannot be adjudged a nuisance and be held unlawful which 
the law declares to be lawful." Answering that contention, Mr. 
Justice Field says : 

"The authority of the company to construct such works as it 
might deem necessary and expedient for the completion and 
maintenance of its road, did not authorize it to place them 
wherever it might think proper in the city, without reference to 
the property and rights of others. As well might it be con- 
tended that the act permitted it to place them immediately in 
front of the President's house or of the Capitol, or in the most 
densely populated locality. Indeed, the corporation does assert 
a right to place its works upon property it may acquire anywhere 
in the city. Whatever the extent of the authority conferred, it 
was accompanied with this implied qualification, that the works 
should not be so placed as by their use to unreasonably interfere 
with and disturb the peaceful and comfortable enjoyment of 
others in their property. Grants of privileges or powers to cor- 
porate bodies, like those in question, confer no license to use them 
in disregard of the private rights of others, and with immunity 
for their invasion. The great principle of the common law, which 
is equally the teaching of Christian morality, so to use one's 
property as not to injure others, forbids any other application or 
use of the rights and powers conferred. 

"Undoubtedly, a railway over the public highways of the Dis- 
trict, including the streets of the city of Washington, may be 
authorized by Congress, and if, when used with reasonable care, 
it produces only that incidental inconvenience which unavoidably 
follows the additional occupation of the streets by its cars with 
the noises and disturbances necessarily attending their use, no 
one can complain that he is incommoded. Whatever conse- 
quential annoyance may necessarily follow from the running of 
cars on the road with reasonable care is damnum absque injuria. 
The private inconvenience in such case must be suffered for the 
public accommodation." 

It is said in the petition that the latter part of this quotation is 
a dictum. We hardly think so; but even if it were, it is the 
dictum of a judge whose great ability entitles his every utterance 
to the highest respect, and is sanctioned by the concurrence of 
the entire court. We may safely consider that opinion as ex- 
pressing the fixed views of the Supreme Court of the United 
States upon the questions discussed. 
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The legislative authority relied upon in this case — Acts 1897-98, 
pp. 495, 1020, cc. 463, 989, respectively — is as follows : 

At section 2, p. 496, occurs the following language: "The 
said company shall have power to construct, lease, purchase or 
acquire by consolidation with any other company or companies, 
and operate and maintain in the city of Norfolk, or both, and in 
any other city, town or village in the said county, suitable works, 
machinery and plants for the manufacture of electricity, and for 
the sale and distribution of the same ; and it shall have power to 
sell and distribute the same for public and private illumination, 
for heating, for power and for any other purposes which the 
same may be used for, and it shall have power to do such acts and 
things, and conduct such enterprises as are convenient in con- 
nection with or incidental to the enjoyment of the powers therein- 
above conferred, and may, with the consent of the proper 
authorities of the city of Norfolk, and of such other city or 
county as are named above, use the streets and roads thereof for 
laying its mains, pipes and wires and erecting its poles." 

And at section 3, p. 1020, it is declared that : "The said com- 
pany is authorized to promote, establish and maintain the business 
of a general railway and electrical company. To erect, maintain 
and operate plants in this state for the generation of electricity 
and the supply of electric current for its own use and for sale to 
persons, natural or artificial," etc. 

In these quotations is found the sole authority of the defend- 
ant to permit or to require, to excuse or to justify it. in the per- 
formance of the acts complained of in this suit. The case is, 
therefore, plainly to be classed with B. & P. R. Co. v. Fifth Bap- 
tist Church, and other cases which we have cited, in which the 
effect of legislative authority has been discussed. It will be seen 
that the language is not imperative, but permissive, and that it 
does not confer statutory sanction for the commission of a 
nuisance in any way whateyer, and most assuredly cannot be said 
to confer it in express terms, "or by clear and unquestionable 
implication from the powers given," so that it cannot be fairly 
said that "the Legislature contemplated the doing of the very 
act which occasioned the injury," and immunity is not to be pre- 
sumed from a general grant of authority. 

But it is said that the decision in this case, if permitted to stand, 
will "practically debar the use of many of the most important 
and developing features of our modern growth." 

It would be a source of regret, if, in the administration of jus- 
tice by the establishment and enforcement of sound principles, 
the prosperity of our people should be hindered or checked, but 
it would be not only a source of regret, but of reproach, if 
material prosperity were stimulated and encouraged by a refusal 
to give to every citizen a remedy for wrongs he may sustain, 
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even though inflicted by forces which constitute factors in our 
material development and growth. Courts have no policies, and 
cannot permit consequences to influence their judgments further 
than to serve as warnings and incentives to thorough investiga- 
tion and careful consideration of the causes submitted to them. 
Those duties being faithfully performed, courts may await the 
result with patience, if not always with confidence, and say, with 
the great Lord Mansfield, "Fiat justitia, ruat caelum." 
The petition to rehear is denied. 

Note. 

How Far Legislature May Legalize a Nuisance. — This is a very im- 
portant decision, and is clearly supported by the weight of authority. 
The question is: How far the legislature can legalize a nuisance. 

When Nuisance Amounts to a Taking. — Under constitutional pro- 
visions that private property shall not be taken or damaged for public 
use without compensation, it seems to be settled that if the nuisance 
destroys or impairs the use and enjoyment of private property, the 
person injured is entitled to redress, notwithstanding the legislative 
authorization. Baltimore, etc., R, Co. v. Fifth Baptist Church, 108 U. 
S. 317; Chicago Great Western R. Co. v. First Methodist Episcopal 
Church, 102 Fed. 85; Tinsman v. B. D. R. R. Co., 2 Dutcher (N. J.) 
148; Bahan v. Port Jervis Gaslight Co., 10 N. Y. St. Rep. 374. 

Neither the legislature nor common council of a town or city can 
grant to a public service corporation any privilege that will amount to 
a taking of private property without just compensation. Pennsylvania 
R. Co. v. Angel, 41 N. J. Eq. 316. 

An act of the legislature can not confer upon individuals or private 
corporations, acting primarily for their own profit, although for pub- 
lic benefit as well, any right to deprive persons of the ordinary en- 
joyment of their property, except upon condition that just compensa- 
tion be first made to the owners. The principle rests upon the 
express terms of the constitution. In declaring that private property 
shall not be taken without recompense, that instrument secures to 
owners, not only the possession of property, but also those rights 
which render possession valuable. Pennsylvania R. Co. v. Angel, 41 
N. J. Eq. 316, 7 Atl. 432. 

Massachusetts Rule. — When the legislature authorizes something to 
be done in the neighborhood of a plaintiff's land which diminishes 
its value, but which would not be actionable at common law if done 
by a neighboring owner, if the statute provides no compensation, the 
plaintiff can not claim any under the constitution, because what is 
done does not amount to a taking. And even if the thing authorized 
would be actionable at common law and a nuisance but for the stat- 
ute, still it is not necessarily a taking, and unless it does amount to 
that, no compensation can be recovered if the statute does not give it. 
Titus v. Boston, 161 Mass. 209; Murtha v. Lovewell, 166 Mass. 391, 44 
N. E. 347. See Bacon v. Boston, 154 Mass. 100, 102; Caledonian Rail- 
way v. Ogilvy, 2 Macq. 229, 235; Ricket v. Metropolitan Railway, L. 
R. 2, H. L. 175, 187. If what is done does amount to a taking, of 
course, if the statute gives no compensation, an action can be main- 
tained, since the legislature can not authorize property to be taken 
without being paid for. Lincoln v. Com., 164 Mass. 308. 

When the legislature authorizes something to be done in the neigh- 
borhood of a person's land which diminishes its value, but which 
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would not be actionable at common law if done by a neighboring 
owner, if the statute provides no compensation, the owner of the land 
can not claim any under the constitution, because what is done does 
not amount to a taking; and even if the thing authorized would be 
actionable at common law and a nuisance but for the statute, still it 
is not necessarily a taking. Knowlton and Morton, JJ., dissenting. 
Lincoln v. Com., 164 Mass. 368. 

The exception to the Massachusetts rule denying damages for 
quasi nuisance authorized by statute is that some annoyances, which 
otherwise could not have been recovered for, may enhance the dam- 
ages allowed in so far as they are brought nearer to the petitioner's 
land by taking of a part of it. The petitioner is "entitled to recover, 
not only compensation for the land taken, but also for such injury to 
his remaining land as is caused by the appropriation of a part of it 
for the uses for which it is taken." Johnson v. Boston, 130 Mass. 452, 
454. Not, it will be observed, an arbitrary principle that taking part 
of a petitioner's land lets in a claim to damages otherwise not allow- 
able (compare Blesch v. Chicago & Northwestern Railway, 48 Wis. 
168, 189, 190), but only that so far as increased proximity is the source 
of the trouble it may be allowed for. The difference between the an- 
noyance just outside the petitioner's original parcel and the same in its 
intended place is the measure. Walker v. Old Colony & Newport 
Railway, 103 Mass. 10. The distinction, if difficult to apply, is logical 
with reference to matters in the nature of nuisances which would not 
have been actionable apart from statute, but it must not be carried 
too far. Probably, when it becomes necessary to decide it, the law of 
Massachusetts will be found to be, that within the limits within which 
the legislature can legalize what at common law would be a nuisance, 
no petition can be maintained if the quasi nuisance is the only dam- 
age inflicted on the plaintiff under the statute relied on. The infliction 
of such damage is not regarded as a taking of land sufficient to lay 
a foundation for proceedings. Taft v. Com., 158 Mass. 548. 

What Amounts to a Taking. — But the question of what sort of 
nuisance amounts to a taking, is a vexed one. See Bacon v. Boston, 
154 Mass. 100. 

Change in Shape or Size of Remainder. — A disadvantageous change 
in the shape or size of what remains, clearly is a matter for compensa- 
tion. Lincoln v. Com., 164 Mass. 368. 

And the principle which warrants such allowances was held logic- 
ally enough in Walker v. Old Colony & Newport Railway, 103 Mass. 
10, 15, to extend to considerable depreciation of value arising from the 
proximity of a railroad and the running of trains "so far as it is due 
to proximity secured by means of taking a part of the petitioner's 
land, and would not have resulted but for such taking," although it 
is settled that similar depreciation would not be paid for if no land 
had been taken. 

Sewers. — In a Massachusetts case, it was held, that if land adjoin- 
ing that taken by the Metropolitan Sewerage Commissioners, under 
stat. 1889, ch. 439, for the construction of a sewer, and owned by the 
same person, is diminished in value by such taking, the owner is en- 
titled to recover damages therefor; and, in estimating the damages, 
the jury may take into consideration the probable future consequences 
of the proximity of the sewer. Lincoln v. Com., 164 Mass. 368. 

The stat. of 1881, ch. 303, § 3, empowering the city of Boston, for 
the protection of its water supply and the abatement of a nuisance, to 
take land at or near the line of a certain sewer and to construct works 
for treating the sewage and freeing it from noxious and offensive 
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matters, and providing for compensation for the land so taken, did 
not authorize the city to create a serious nuisance to the neighboring 
estate of a private owner by offensive odors and filthy percolations 
into and through the soil; but such a nuisance, if created, does not 
constitute a substantial taking of such neighboring estate, compensa- 
tion for which must be sought under the statute, but recovery there- 
for may be had in an action of tort for damages. Bacon v. Boston, 
154 Mass. 100. 

Smoke, Noise and Vibration. — There is some conflict in the cases as 
to whether smoke, noise and vibration, caused by the operation of 
public service companies, amounts to a taking under the constitu- 
tion. Pennsylvania R. Co. v. Angel, 41 N. J. Eq. 316; Chicago, etc., R. 
Co. v. First Methodist Episcopal Church, 108 Fed. 85. 

For example, it has been held, that the incidental injury which 
results to the owner of property situated near a railroad, caused by 
the necessary noise, vibration, dust and smoke, where the railroad is 
acting under authority of law, is not actionable, if the road is con- 
structed and operated with judgment and caution, and without neg- 
ligence. Fisher v. Seaboard Air Line R. Co., 102 Va. 363, 46 S. E. 
381; Colorado Cent. R. Co. v. Mollandin, 4 Colo. 154. 

But it is believed that the weight of authority is in favor of the rule 
that if adjoining property is rendered uncomfortable, and its enjoy- 
ment materially impaired, by smoke, noise and vibration from the 
defendant's railroad or other works, legislative authorization is no 
defense. Baltimore, etc., R. Co. v. First Baptist Church, 108 U. S. 
317, 2 Sup. Ct. Rep. 719, 27 L. Ed. 739; Cogswell v. New York, etc., 
R. Co., 103 N. Y. 10, 8 N. E. 537; Churchill v. Burlington Water Co., 
94 Iowa 89, 62 N. W. 646; Sullivan v. Royer, 72 Cal. 248, 13 Pac. 655; 
Stewart v. Ohio River R. Co., 38 W. Va. 438, 18 S. E. 604; Chicago 
Great Western R. Co. v. First Methodist Episcopal Church, 102 Fed. 
85. Tn this last case, the court said: "The smoke, cinders, offensive 
smells, and loud and protracted noises which are a nuisance to the plain- 
tiff are not the consequential and unavoidable damages due from a law- 
ful running of the defendant's trains over its track in the street, but re- 
sult from the erection and use by the defendant of its water hydrant and 
station, the one in and the other on the street, in close proximity to the 
plaintiff's church, and which do not affect in a like injurious manner the 
public generally, or other property situated elsewhere on Choctaw street. 
In legal effect, the nuisance resulting from the use made of these 
structures by the defendant constitutes a partial taking of the plain- 
tiff's property, for which compensation must be made. * * * If two 
private citizens own adjacent lots, one of them can not establish and 
maintain on his own lot a nuisance which has the effect of depriving 
his neighbor of any beneficial use of his lot without making compensa- 
tion for the injury; and no more can a private corporation erect and 
maintain a nuisance on its own premises, or in a public street, which 
has the effect to deprive an adjacent or abutting owner of the bene- 
ficial use of his property, without making compensation for the injury. 
There is no such thing as a natural person or a private corporation 
having a 'lawful right' to invade the premises of an abutting owner, 
and appropriate his property; and there is no difference in principle 
between an actual physical invasion of one's property and the crea- 
tion and maintenance of a nuisance which has the effect to deprive 
him of his beneficial use. The abutting owners of property on a pub- 
lic street have as good right to the free enjoyment of the easements of 
light and air as they have of their property itself." 

Cattle Traffic on Railway. — To the occupiers of houses near a rail- 



1906.] TOWNSEND V. NORFOLK RY., ETC., CO. 221 

way station the noise of the cattle and drovers was a nuisance which, 
but for an act which empowered the company to acquire lands in 
such places as should be deemed eligible for the purpose of receiving, 
loading or keeping any cattle, etc., conveyed or intended to be con- 
veyed by railway, would have been actionable. There was no neg- 
ligence in the mode in which the company conducted the business. 
Held, that the purpose for which the land was acquired being ex- 
pressly authorized by the act, and being incidental and necessary to 
the authorized use of the railway for the cattle traffic, the company 
were authorized to do what they did, and were not bound to choose 
a site more convenient to other persons; and that the adjoining occu- 
piers were not entitled to an injunction to restrain the company. 
Metropolitan Asylum District v. Hill (50 L. J. Q. B. 353; 6 App. 
Cas. 193) distinguished in L. B. & S. C. R. Co. v. Truman, 55 L. J. 
Ch. 354, 11 App. Cas. 45, 54 L. T. 250, 34 W. R. 657, 50 J. P. 388— H. 
L. (E.) 10. 

A bill for injunction charges that the defendant uses its road, in 
the city of Camden, in such a manner as to create a nuisance, to the 
injury of the complainants. This nuisance, it is alleged, arises from 
the use of the several tracks, in distributing cars when loaded trains 
come in, and in making up loaded trains to go out from the main depot 
in the city. The noise of the trains, in stopping and starting, in the 
work of making up and distributing trains, the noise of the bells as 
they are rung, the noise of engine whistles, the noise of cows and 
calves bellowing, lambs and sheep bleating, and pigs smelling, and the 
smoke, dust and cinders cast from the engines, it is alleged, constitute 
a nuisance to the complainants, who live in the immediate vicinity, and 
on the line of the street through which the road passes, and right by 
where the work complained of is done. The injunction was granted. 
Pennsylvania R. Co. v. Angel, 41 N. J. Eq. 316, 7 Atl. 432. See Spring 
v. Delaware, etc., R. Co., 88 Hun 385, 34 N. Y. Supp. 810. 

Reasonable Exercise of Trade. — A defendant erected a rolling mill 
with steam hammers near some houses of the plaintiff, the vibration 
and noise of which injured the building and caused the tenants to quit. 
To an action for the nuisance thereby occasioned, he pleaded that the 
grievances complained of were caused by the reasonable and proper 
exercise of a trade reasonably and properly carried on. Held, not to 
be a reasonable and proper exercise of a trade. Scott v. Firth, 4 F. 
& F. 349, 10 L. T. 240. 

The noise and vibration occasioned by a steam, engine and circular 
saw considered an annoyance amounting to a nuisance, in respect of 
which an inquiry as to damages was granted. Gart (Viscountess) v. 
Clark, 18 L. T. 343, 16 W. R. 569. 

As a provisional Order, subsequently confirmed by act of parliament, 
under which an electric lighting company is formed, must be read to- 
gether with the provisions of the electric lighting act, 1882, the com- 
pany are. not exempted from liability to an action for nuisance. Where, 
therefore, injury was caused to a public house by noise and vibration, 
so as to interfere with the enjoyment of the lessee, and to cause injury 
to the structure of the premises, an injunction was granted against an 
electric lighting company at the suit of the lessee and reversioner re- 
spectively. Shelfer v. City of London Electric Lighting Co., 64 L J., 
Ch. 216; (1895) 1 Ch. 287; 12 R. 112; 72 L T. 34; 45 W: R. 238— C. A. 

A water company being authorized by statute to sink a shaft, em- 
ployed for that purpose certain lift pumps, the noise of which seriously 
interfered with the plaintiff's comfort. The plaintiff having brought 
an action for nuisance, the defendants substituted centrifugal pumps, 
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which made less noise. The sinking of the shaft at first required the 
pumps to be lowered and lengthened from time to time; but at the 
date when the centrifugal pumps were substituted, the sinking of the 
shaft had arrived at a point at which this operation had ceased to be 
necessary. The defendants might have used the centrifugal pumps 
from the commencement, but they were less convenient on account of 
the difficulty of lowering and lengthening them, and their use involved 
an increase of labor and risk to the workman, and they were not the 
pumps ordinarily used in sinking shafts. Held, that having regard to 
the object and temporary nature of the annoyance complained of, it did 
not constitute a legal nuisance. Harrison v, Southwark and Vauxhall 
Water Co., 60 L. J., Ch. 630; (1891) 2 Ch. 409; 64 L. T. 864. 

Ringing. Bells. — An action will lie by an individual, alleging a private 
nuisance from the ringing of bells, although the nuisance may at the 
same time be public. Soltau v. De Held, 2 Sim. (n. s.) 133; 21 L. J., 
Ch. 153; 16 Jur. 326. 

Whistling for and Noise of Cabs. — Injunction granted to restrain 
nuisance caused by whistling for and noise of cabs in connection with 
boxing contests at a club between midnight and 7 a. m. Bellamy v. 
Wells, 60 L. J., Ch. 156; 63 L. T. 635; 39 W. R. 158. 

Explosives. — The Deleware, Lackawanna and Western Railroad 
Company having legislative authority to construct a tunnel through 
Bergen Hill, contracted with M. to do the work. The tunnel was 
driven through rock, was begun in 1783, and completed in 1877. M. 
constructed near the eastern end of the tunnel, and within the limits 
of Jersey City, a magazine for the explosive materials which he used 
in blasting. In 1876, at night, the materials exploded, doing great 
damage to property, and injuring, among the property, some houses 
belonging to C. In a suit brought to recover damages for the injury, 
held: 1. That the legislative authority to a private corporation, or an 
individual, to do a work for its or his own profit, does not include 
authority to use, at whatever hazard to the persons or property of 
others, dangerous materials, even though they are necessary to the con- 
venient prosecution of the work. 2. They will be liable for the injury, 
although no negligence or want of skill in executing the work is 
proved, and liable for actual damages, even though they show that 
they have done the work in the most careful manner. McAndrews p. 
Collerd, 42 N. J. L. 189. 

In Hay v. Cohoes Co., 2 N. Y. 159, and in Tremain v. Cohoes Co., 
Id. 163, a landowner sought damages for injury to his property by the 
blasting of rocks by the defendants, in constructing a canal under leg- 
islative authority. The defendants insisted, in the former case, that 
unless they were guilty of negligence, unskillfulness, wantonness, or 
delay, they were not liablei and in the other, that they should be per- 
mitted to show, in exoneration from liability for damages, that they 
executed the work in the most careful manner. It was held, that they 
were liable for the injury, although no negligence or want of skill in 
executing the work was proved, and that they were liable for actual 
damages, even though they showed that they had done the work in 
the most careful manner. 

When Legislative Authority Bar to Damages. — But if the nuisance 
complained of does not amount to a taking, legislative authority for 
the act complained of is a complete defense and no compensation can 
be recovered if the statute does not give it. "But if the damages com- 
plained of would be a nuisance but for the statute, the court should 
be more ready to find a remedy under the act than in a case of dam- 
num absque injuria at common law." Lincoln v. Com., 164 Mass. 368. 
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A legislature may and often does authorize and even direct acts to 
be done which are harmful to individuals, and which without the au- 
thority would be nuisances; but in such a case, if the statute be such 
as the legislature has power to pass, the acts are lawful, and are not 
nuisances, unless the power has been exceeded. In such grants of 
power a right to compensation for consequential injuries caused by 
the authorized erections may be given to those who suffer, but then the 
right is a creature of the statute. It has no existence without it. 
Northern Transportation Co. v. City of Chicago, 99 U. S. 336. 

Construction of Tunnel by City. — The action was case to recover 
damages for injuries alleged to have been sustained by the plaintiffs 
in consequences of the action of the city authorities in constructing 
a tunnel or passage way along the line of La Salle Street and under the 
Chicago River, where it crosses that street. The plaintiffs were the 
lessees of a lot bounded on the east by the street, and on the south by 
the river, and the principal injury of which they complain is, that by 
the operations of the city they were deprived of access to their prem- 
ises, both on the side of the river and on that of the street, during 
the prosecution of the work. It is not claimed that the obstruction 
was a permanent one, or that it was continued during a longer time 
than was necessary to complete the improvement. Nor is it con- 
tended there Was unreasonable delay in pushing the work to comple- 
tion, or that the coffer dam constructed in the river, extending some 
twenty-five or thirty feet in front of the plaintiffs' lot, was not nec- 
essary, indeed indispensable, for the construction of the tunnel. The 
case has been argued on the assumption that the erection of the coffer 
dam, and the necessary excavation in the street, constituted a public 
nuisance, causing special damage to the plaintiffs, beyond those in- 
cident to the public at large; and hence, it is inferred, the city is 
responsible to them for the injurious consequences resulting therefrom. 
The answer to this is that the assumption is unwarranted. That can- 
not be a nuisance, such as to give a common-law right of action which 
the law authorizes. Northern Transportation Co. v. City of Chicago, 
99 U. S. 336. 

Legislative Authority Must Clearly Appear. — And where legislative 
or municipal authority is set up as a defense, such justification must 
clearly appear from the statute or ordinance. The defendant must 
keep strictly within the terms of the legislative license. The thing 
complained of must be brought within the terms of the statute or or- 
dinance and the act complained of must be the necessary result of the 
work or business authorized, else the legislative authority will be no de- 
fense. Pennsylvania R. Co. v. Angel, 41 N. J. Eq. 316, 7 Atl. 432; Chi- 
cago, etc., R. Co. v. First Methodist Episcopal Church, 102 Fed. 85; 
Cogswell v. New York, etc., R. Co., 103 N. Y. 10, 8 N. E. 537. 

The charter of the Camden and Amboy Railroad Company, passed 
February 4th, 1830, authorized it to construct and operate a railroad, 
with all necessary appendages, within limits embracing the locality 
now under consideration. In 1834 the Camden common council, by 
resolution, authorized that company to use Bridge avenue for the pur- 
poses of its roadway. In 1855 the legislature (P. L. of 1855, p. 118; 
Rev., p. 919, § 65) authorized railroad companies, whose incorporating 
acts limited the quantity of land which they might hold at their sta- 
tions, to purchase and hold so much land as might be strictly necessary 
for most conveniently storing and working upon their engines, cars, 
fuel and materials to be used on their roads, and for receiving and de- 
livering property transported on their roads to the best advantage, and 
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for tracks, wagon roads, platforms, and all other strictly station and 
railroad purposes. In 1862 the city council, by ''an ordinance to afford 
facilities to the Camben and Amboy Railroad Company for the running 
of their trains through the city of Camden," gave its consent and 
authority to the company to lay side tracks, running obliquely from 
a point on the railroad, along Bridge avenue, between Second and 
Third streets, to and upon the company's depot property lying west 
of Second street. From these laws and regulations arise whatever 
right the defendant, which is the lessee of the Camden and Amboy 
Railroad Company, appears to have in Bridge avenue, in front of com- 
plainant's house. In our judgment, they indicate that those rights are 
such as pertain to the use of the avenue for the purposes of a way, 
not for the purposes of a station yard. The primary privilege given is 
that of passage; this and its reasonable incidents cover the whole 
scope of the grant. The right of storing engines and cars, either for 
a longer or for a shorter period, the right of making up or breaking up 
trains, are not embraced in such a concession. These are strictly sta- 
tion and terminal purposes, and by providing for station yards the leg- 
islature has indicated its intention that business of that nature should 
be transacted there. Pennsylvania R. Co. v. Angel, 41 N. J. Eq. 316, 7 
Atl. 432. 



Everett Waddey Co. et al. v. Richmond Typographical 
Union No. 90 et al. 

March 15, 1906. Rehearing Denied April 19, 1906. 
[53 S. E. 273.] 

1. Injunction — Quitting Employment — Interference with Employ- 
ment. — Though members of a typographical union may lawfully com- 
bine, and, except as they are bound by contract, quit their employment 
on refusal to grant their demands, and may by persuasion and argu- 
ment induce others to join them, they may be restrained by injunction 
from molesting their former employer by bribery, intimidation, and 
coercion of its employees. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, 
§§ 172-175.] 

2. Same — Bribery — Weekly Benefits. — The payment by a typograph- 
ical union of weekly benefits and transportation to employees leaving 
their employer and joining the union is not bribery, which may be re- 
strained by injunction. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, 
§ 175.] 

3. Same — Evidence. — Evidence held insufficient to sustain a charge 
that a printer had been paid a certain sum as a bribe to leave his em- 
ployer and join a typographical union. 

4. Same — Intimidation — Evidence. — In an action to enjoin the mem- 
bers of a typographical union from interfering with plaintiff's employ- 
ees, evidence held insufficient to show that the members of the union 
had used threats or violence towards the employees, justifying an 
injunction, though they sometimes followed them to their homes and 
boarding houses, and in one case there was shown to hare been a per- 
sonal difficulty between a union member arid an employee. 



